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NOTES. 
EXPERT TESTIMONY AS TO AUTHORSHIP OF MARKS IN WRITING.- 

The much discussed question of the proper scope of expert testi- 
mony especially as regards handwriting, has just arisen in a rather 
novel way in the case of Matter of Hopkzns (I902) 172 N. Y. 360, 
with the result that the Court of Appeals has significantly set a limit 
to the admission of such evidence. The issue in the case was whether 
a will had been revoked by cancellation. A handwriting expert had 
been allowed to testify that certain perpendicular marks drawn 
with pen and ink over the testator's signature were not made by the 
writer of the signature; and on appeal this opinion was held inadmis- 
sible. 

The limits of the use of opinion evidence are defined in two direc- 
tions. The facts of the case must be such that the jury unaided can- 
not form a satisfactory conclusion from them; but they must also be 
such that persons who are specially qualified can throw light on them 
and indicate their bearing on the point in issue. Here the question 
to be determined is whether the evidential value of the facts is not so 
slight and obscure that it would be useless to seek assistance from any 
witnesses. The characteristics of a person's handwriting are suffi- 
ciently definite and peculiar to be proper subjects of opinion evidence, 
but can the same be said of a mere mark ? In view of the vague 
nature of the test suggested and the latitude of judicial discretion, it 
is not surprising that the decisions of the courts fall into three more 
or less conflicting classes. First, it is sometimes said that evidence 
of the identity of the maker of a mark is quite as admissible as evi- 
dence of authorship of handwriting, though it may have less weight. 
Lawson on Expert and Opinion Evidence, p. 350: State v. [ice 



(1897) 30 Ore. 457. See also Liftell v. Rogers (t896) 99 Ga. 95. 
Secondly, there are cases that reject such evidence absolutely. 
Gz7ilam v. Parkznson (1826) 4 Rand. (Va.) 325; Shinkle v. Crock 
(1851) I7 Pa. St. 159. Thirdly, the suggestion has been made that 
the evidence is admissible or not according as the mark has or has 
not something about it rendering it reasonably capable of identifica- 
tion as the mark of some particular person, George v. Surrey (1830); 
i Moody & Malkin 516; Carrier v. Hampton (1850) II Ired. Law 307. 

The cases above cited differ from that now in question in two im- 
portant respects, as is pointed out by the court. In all, the mark 
which was the subject of the dispute was a mark in the special sense 
of the word; that is, an arbitrary combination of lines, supplying the 
place and having the effect of an ordinary signature. Such a mark, 
if a man were in the habit of making it, might well acquire peculiar 
traits, which would make it recognizable by those who were ac- 
quainted with similar specimens by the same hand. But that a num- 
ber of lines drawn on one occasion only and for the purpose of cancel- 
lation should have an ascertainable resemblance to a signature in 
writing is a proposition that goes far beyond anything established by 
any series of decisions. The court in this case, therefore, was not 
obliged to commit itself as to the admissibility of evidence regarding 
signatures by mark, though it did intimate a preference for a fairly 
strict rule. It said very properly that the connection between the 
things here sought to be compared was so remote as to furnish no 
ground for the expression of an opinion by a witness. 

The present case is also unique in that the testimonry sought to be 
introduced was that of an expert. The value and the abuses of this 
kind of evidence have been the subject of much controversy (see 
I CO UMBIA LAW REVIEW i80), but experts in handwriting, at least, 
should stand in no better position than the non-professional wit- 
ness. Their skill may be equivalent to his personal acquaintance 
with the particular handwriting, but it does not license them to testify 
as to that which is primafacie impossible. In other words, the prin- 
ciple on which the court here proceeds is that expert evidence re- 
quires just as much logical basis as does that of any other witness. 

An attempt was made to justify the admission of the evidence by 
reference to the New York statutes on comparison of handwriting, 
Laws I880, c. 36, and Laws i888, c. 555, which provide for "com- 
parison of a disputed writing" with certain kinds of writing speci- 
fied. This was the view of the lower court, Matter of Hopkins (I902) 
73 App. Div. 559, but it rests on a misinterpretation of the statutes. 
The effect of these was exhaustively considered in People v. Molineux 
(901o) i68 N. Y. 264 (commented on in 2 COLUMBIA LAW REVIEW 39); 
and it was declared to amount only to a modification of the techni- 
cal common law rules relating to comparison of handwriting. Apart 
from the doubt whether the term " writing" could include any in- 
scription whatever, it is not to be supposed that the legislature 
meant to vary the logical principle as to what is evidence when it 
changed the legal rules respecting its admissibility. 

IMPLIED COVENANTS FOR QUIET ENJOYMENT.-It was decided in 
a recent case-Budd Scott v. Daniell, [I902] 2 K. B. 351, that a cove- 
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